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3HaueHHs CTaHJapTH3allii y mporect
MIPaBOTBOPUOCTI Ta IpaBopeasizarii HeMOX-
JTUBO HEJIOOIIHIOBATH, aJ)Ke BOHU 4acTO BU-
CTYIMAIOTh OpPIEHTUPAMU Tia yac GpopMyBaH-
HS Ta PO3BUTKY IIpaBa, BIUIMBAIOTh Ha
IUHAMIKY TIPaBOBIIHOCHH 1 (hOpMyBaHHS
XapakTepHUX O3HAK PI3HUX IMPABOBHX
SBHUII.  3a3HaueHe MOXXHA  TIOSICHUTH
IOPUANYHOIO TPUPOAOI0 CTaHIAPTHU3AIIl Y
MpaBi — YTBOPEHHS CYKYITHOCTI CTaOLIBHUX
171eH, MOJI0KEHb, YSIBJICHB 17€aliB, MPaBUII,
BUMOT TIPO PO3BUTOK IPABOBITHOCHH. 3
OJTHOTO OOKY, CTaHIapTH B MpaBi BHACIIOK
MPOXO/KEHHS ~ TPHUBAJIOTO  CTAHOBJICHHS
BIITBOPIOIOTh y cebe MpaBoBi TpaauIii Ta
HaWCYTTEBIII IIHHOCTI MPABOBOI CHCTEMH,
B MEXaxX SIKO1 BOHH iICHYIOTh, OEIHYIOUHCH
13 HH3KOI0 MOpPAIbHHUX, KYyIbTypHUX 1
HaIllOHAJILHUX OCOOJMBOCTEH TepuTOpii, ae
BOHU (OpMYIOTBCA, TOOTO XapaKTepH3y-
IOTBCSI  CBOEPIHOIO  PETPOCIICKTUBHICTIO,
aje , TOpSAA 3 LUM, BOHH 3iHCHIOIOTH
MEepPCIEKTUBHUNA MPOTHO30BAHUM BIUIMB Ha
PO3BHUTOK Pi3HUX MpaBoBUX cep. Bumorn y
dbopmi cTaHmapTiB MOXYTh MaTH pi3HE
3HAYCHHS Ta TEPUTOpIabHY MOIIMPEHICThH
(MIKHapOJHI, perioHanbHi, HAIIOHAJBHI,
Tay3eBi TOIIO).

OnHOYaCHO 32 YMOBH iX 0OMEXeHOT i,
MUTAHHS MOA0 X peamizamii moTpedye ne-
TAJBHOTO JIOCIIPKEHHSI 3 METOI0 BCTAHOB-
JCHHSA MEXK IX BTUICHHS Ta OKPECICHHS
BUIIA]IKIB, Y SIKUX BOHU HE 3aCTOCOBYIOTHCH.
CrannmapTtu y 3000B’s13aJIbHOMY TIpaBi 4acTo
MOXYTh CTaTH YWHHHUKOM OOMEXCHb NpPHU
nii mpaBuia cBoboau gorosopy. Came Tomy

The importance of standardization in
the process of law-making and law
enforcement cannot be underestimated,
because they often act as landmarks during
the formation and development of law,
influence the dynamics of legal relations
and the formation of characteristic features
of various legal phenomena. This can be
explained by the legal nature of standar-
dization in law - the formation of a set of
stable ideas, provisions, ideas of ideals,
rules, requirements for the development of
legal relations. On the one hand, standards
in law, as a result of long-term formation,
reproduce in themselves the legal
traditions and the most essential values of
the legal system within which they exist,
combining with a number of moral,
cultural and national features of the
territory where they are formed, that is,
they are characterized by a kind of
retrospect, but along with this, they exert a
prospective projected influence on the
development of various legal spheres.
Requirements in the form of standards can
have different meanings and territorial
distribution (international, regional,
national, industry, etc.).

At the same time, given their limited
effect, the issue of their implementation
requires a detailed study in order to
establish the limits of their implementation
and outline the cases in which they are not
applicable. Standards in mandatory law
can often become a factor of limitations in
the application of the rule of freedom of
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NUTAHHS TEOPETUYHUX OCHOB CTaHAAPTH-
3awii B mpasi, 30KpeMa 3000B’3aIbHOMY, €
HaraJlbHUM  TMHATAHHSAM 1 TOTpedye
TOCIIIIKEHHS.

bararomaHiTTsi y pO3yMiHHI CYTHOCTI
MPaBOBUX CTaHIAPTIB, AKI PO3TISIIAIOTHCS
PI3HUMU JOCIITHUKAMH SIK [IHHOCTI, TIPUH-
UMK, IOPUINYHI 3000B’s3aHHS, KpUTEpIi,
B3ipIIi, MPaBOBI BUMOTH, HOPMH, 3pa3Ku T0-
BEJIIHKH, MPOIEAYPH TOIIO 3aCBITIYE HEHO-
CTaTHE BUBYCHHS I[HOT'O MPABOBOTO SBUIIIA.
Takum uuHOM, iCHye moTpeda BUBUYEHHS
CYTHOCTI TPaBOBUX CTaHAAPTIB, 30KpeMa y
cdepi 3000B’sI13aTHHOTO TIPABA.

[TpaBoBa mpuposa i poab CTaHAAPTIB, 1X
BIUTMB Ha PETYJIIOBaHHS BIATOBIAHUX TIpa-
BOBIJTHOCHH ICTOTHO 3ajiekaTh BiJl THUITY
aKTiB, SIKUMH BOHHM BCTaHOBIeHI. Taxi
CTaHJAPTH MICTATHCS SIK Y JIOTOBOpax, TakK 1
B aKTax YypsAOBUX OpraHizauii, pillICHHAX
(paBOBUX TMO3HIIINX) CYJOBUX YCTaHOB.

[TpaBoBa mpuposa i poas CTaHAAPTIB, 1X
BIUIUB Ha PETYJIOBAHHS BIANOBITHUX Ipa-
BOBIJIHOCHH ICTOTHO 3ajieXaTh BiI THILY
aKTiB, SIKHMH BOHHM BCTaHOBIeHI. Taxi
CTaHJAPTH MICTATHCA SIK y AOrOBOpax, Tak i
B aKTax YpSAIOBUX OpTraHi3alliid, pIIIeHHSIX
(MpaBOBUX TMO3HMIIINX) CYJOBUX YCTaHOB.

Mu ©Ou BBaKamMm 3a HEOOXiTHE
3aMpoINOHYBaTH [IBI KaTeropii MpaBOBHX
cTaHJapTiB 000B’s3KOB1 (3000B’sI3yBaJIbHI)
Ta pekoMmeHjamiiHi (3Buuaeni). OOOB’-
SI3KOB1 TIPaBOBl CTAHIAPTH MOXYTh OyTH
3aKpiluieHl  JoroBOpaMH 1, B CHIY
3araJlbHOTIPUMHATUX OpuHIMMB OO60B’s13-
KOB1 CTaHJApTH JOCTAaTHbO 3arajbHi Ta B
OCHOBHOMY MalOTh (HOPMYJTIOBATHCS  SIK
abCTpaKTHI PUHIUIIH.

Pexomenpariiitni (3BU4aeBi) CTaHAapTH
JIOIIOBHIOIOTh BCTAHOBJIEHI 3000B’s3aJIbHU-
MH aKTaMH OCHOBHI Tayly3eBi NPHHIIUIN
CIIJIBHUM PO3YMIHHSAM iX 3MICTy Ta BHMO-
TaMH «HAJIEKHOI TPAKTUKHU», BCTAHOBIIIO-
I0Th MiHIMaJbHO NPHUITYCTUMUHN piBEHb T0-
TPUMaHHS CTaHAAPTIB 1 3pa3ku (E€TaJIOHM)
JUIS. HACNIIYBaHHS IOAO PO3YMIHHS (TITy-
MaueHHs) 1 3aCTOCYBaHHA IIMX NMPHHLUIIB Y
MPaKTHIII.

KirodoBi cioBa: 3000B’s13aHHS, TTPaBO-
BITHOCHHH, JOTOBIp, TOCIIOJAPCHKUI J10TO-
Bip, BUMOTH, CTaHAApPTH, MpaBuia, yHi]ik-
aIfis, CTaHIapTH3ALIIS
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contract. That is why the issue of the
theoretical foundations of standardization
in law, in particular mandatory law, is an
urgent issue and requires research.

The diversity in the understanding of
the essence of legal standards, which are
considered by various researchers as
values, principles, legal obligations, crite-
ria, samples, legal requirements, norms,
patterns of behavior, procedures, etc.,
proves the insufficient study of this legal
phenomenon. Thus, there is a need to study
the essence of legal standards, in particular
in the field of obligation law.

The legal nature and role of standards,
their influence on the regulation of relevant
legal relations, depend significantly on the
type of acts by which they are established.
Such standards are contained both in
contracts and in acts of government organi-
zations, decisions (legal positions) of
judicial institutions.

The legal nature and role of standards,
their influence on the regulation of relevant
legal relations, depend significantly on the
type of acts by which they are established.
Such standards are contained both in cont-
racts and in acts of government organiza-
tions, decisions (legal positions) of judicial
institutions. We would consider it neces-
sary to propose two categories of legal
standards: mandatory (mandatory) and re-
commendatory (customary). Mandatory
legal standards can be established by
treaties and, by virtue of generally accep-
ted principles, Mandatory standards are
sufficiently general and should mostly be
formulated as abstract principles.

Recommendation (customary) stan-
dards complement the basic industry
principles established by binding acts with
a common understanding of their content
and the requirements of "good practice",
establish the minimum acceptable level of
compliance with standards and examples
(standards) for imitation regarding the
under-standing (interpretation) and
application of these principles in practice

Keywords: obligations, legal relations,
contract, business contract, requirements,
standards, rules, unification, standar-
dization
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3HavueHHS CTaHJAapTH3alii y TMpoIeci MpaBOTBOPYOCTI Ta TMpaBopeasizalii HEMOXKIMBO
HE/IOOLIHIOBATH, a/Ke BOHM YacTO BHUCTYIAIOTh OPIEHTHpAMH Mija 4ac (GopMyBaHHS Ta PO3BUTKY
MpaBa, BIUIMBAIOTh HA JWHAMIKYy NPABOBIAHOCHH 1 (OpPMYBaHHsS XapaKTEPHUX O3HAK PI3HUX
MPABOBUX SIBUIL. 3a3HAYCHE MOXHA MOSICHUTU IOPUIUYHOIO MPUPOJOI0 CTaHAApTHU3alil y MpaBi —
YTBOPEHHSI CYKYIHOCTI CTaOUIbHUX 1Iei, IOJIOKEHb, YSBIICHb 1J€alliB, IMPaBHJ, BHUMOT IIpO
PO3BHUTOK MPaBOBITHOCKH. 3 OJHOTO OOKY, CTAaHJAApTH B MPaBi BHACIIIOK MPOXOKEHHS TPUBAJIOTO
CTaHOBJICHHS BIITBOPIOIOTH Yy ce0e MpaBOBI TPAIUIlIi Ta HAWCYTTEBIII I[IHHOCTI MPAaBOBOi CHCTEMH,
B MEXax SKOI BOHU ICHYIOTb, MMOEJHYIOUHCH 13 HU3KOI MOPaJbHUX, KYJbTYPHHUX 1 HAI[lOHAIBHUX
O0COOMBOCTEH TepuUTOpii, 1€ BOHH (POPMYIOTBCS, TOOTO XapaKTEPU3YIOTHCA CBOEPITHOIO
PETPOCIEKTUBHICTIO, aji€ , MOPSIA 3 IIUM, BOHU 3/1HCHIOIOTh EPCIIEKTUBHUIA MPOTHO30BaHUM BILIHB
Ha PO3BUTOK Pi3HUX NpaBoBHUX cep. Bumorn y ¢popmi craHmapTiB MOXKYTh MaTH pi3HE 3HAUECHHS Ta
TEPUTOPIAJIbHY  TOMIMPEHICTh (MIDKHAPOJIHI, pEeriOHaNbHI, HaIllOHAIbHI, Taly3eBl TOIIO).
BusnauanpHUM € Te, 110 BOHU 3aBXKIU CIPHUSIOTH MOOYI0BI 30a1aHCOBAHOI Ta JIOTIYHOI CHCTEMH
npaBa. 3a TaKMX YMOB OOIPYHTOBAaHMM BHJIAE€TbCA TOH (hakT, IO MpH JAOCHIPKEHHI ramysen
(HampsiMiB) ~ HAIIOHAJIBHOTO  TpaBa  HAYKOBIIl  YacTO  BXKHMBAIOTh  «CTAaHAAPTH» YU
«CTaHJIAPTU30BAHMI» 3aMICTh CIIB «IIPaBUIA» YU «BUMOTH». DaKTUYHO HAETHhCS Mpo crenudivni
MPUHIMIN, 3HAYYIIICTh SKUX TMOJIATAE B TOMY, IO BOHHM YacTO OTPUMYIOTh 3aKOHOJAaBYE
3aKpITJICHHS, 30KpEMa, B OCHOBHHUX HOPMATHBHO-IIPABOBUX aKTaxX Ti€l YW 1HIIOI Taily3l Ipasa,
MEPETBOPIOIOYNCh HA <«JICTANI30BaHl CTaHAAPTW». 3BaKalO4d Ha Te, IO NPUHIUNU Y Gdopmi
CTaHJApTIB MalOTh BCEOXOIUTIOIOUYUI XapakTep, TOOTO MOIIMPIOIOTHCS Ha KOXKHY cdepy B Mexax
CHUCTEMHU UM Tajiy3i, BOHU MAalOTh OyTH 00’ €KTMBHUMH, YITKUMH Ta CHUCTEMATHYHO BTLIIOBATHCH Y
KO)KHOMY HaIlpsiMi TIPaBOBITHOCHH y KOHKpETHIM cdepi mpaBa uu #oro ramysi. OmpHOYacHO 3a
YMOBH iX 00MEXEHOT Jii, MUTaHHs 1010 iX peanizalii moTpedye AeTaIbHOTO JOCTIIKEHHS 3 METOIO
BCTAQHOBJIGHHSI MEX iX BTIJICHHS Ta OKPECJICHHS BHUMAJKIB, y SKUX BOHHU HE 3aCTOCOBYIOTHCS.
CrannmapTtu y 3000B’3a1bHOMY TIPaBl 9acTO MOXKYTh CTaTH YUHHUKOM OOMEXKEHb TpH JIii mpaBuia
cBoboau noroBopy. Came TOMY NMHUTaHHS TEOPETHYHUX OCHOB CTaHAApPTH3allii B MpaBi, 30KpeMa
3000B’s13aJIbBHOMY, € HaraJJbHUM MUTAHHSM 1 TOTPeOye TOCITIKCHHS.

[IpoBenemo aHami3 MpPaBOBHX MOCIDKEHb y cdepl cTaHmapTh3alii, o MTPOBOJUIUCI B
Vkpaini. Bmepmie y cyBepeHHil VYkpaiHi NHUTaHHSAMHM CTaHIapTH3alii, 1 €JIeMEeHTIB, 3MICTy
yOpaBiIiHHSA B 1K cdepi, Horo Micisl y MeXaHi3Mi BUKOHABYOI BJIaJId, TEPMIHIB “‘cTaHAapTH3aIlis",
“craHmapT’, a TaKOX MOPHIMYHOIO TMPHUPOJIOI IUX TMOHATh SK (QyHAAMEHTAIBHUX I METH
3nificHeHHst ynpaiiHHg 3aiimanacs H. b. Ilucapenko. Hero Oyno 3ailicHeHO OOTpyHTYBaHHS
HEOOX1THOCTI TPHUUHATTS €IMHOTO 3aKOHOJABYOrO aKTa MPO CTaHAAPTHU3AIlI0, SKHH MOBUHEH
MICTUTH OCHOBHI TIOHSTTS Ta TEPMiHH, a TAKOX YITKE 3aKOHOJABYE 3aKPIIUICHHS BUMOT [0
HOPMATHBHUX JOKYMEHTIB, a B OKPEMHUX BHIAJKaX - 10 KOHKPETHHX OO0'€KTIB CTaHAapTH3allii.
ToOTo came 1s MOCHITHUIL BIEpINE IOCTIDKyBajda 1€ MUTAaHHS dYepe3 MPU3MY YIPaBIiHCHKOI
nistmeHOCTI (ITucapenko, 1997: 9-10).

[Ticnsg poro OJIM3BKO ABAIIATH POKIB BUCHI-IOPUCTH HE 3BEPTAIUCS IO TEMHU CTaHAAPTU3ALII.
€IMHUM KOMIUIEKCHUM JIOCHIJDKEHHSM 3a IIed TepioJ] CTaB aHalli3 CTaHJIapTH3alii B yMoOBax
000B’SI3KOBOT0 MEAMYHOTO CTPAaXyBaHHS Ta BUPOOJIEHHS MPOMO3HUIIIN 111010 TPOIeAYpU CTBOPEHHS,
NPUAHATTA (3aTBEPIKCHHS) MEAMYHUX CTAaHIApTIB 1 3alpoBa/PKEHHS B YKpaiHi [OTO BUIY
ctpaxyBanHs (IllatkoBcekuii, 2009). Hanmami ompazy Ttpu poOoTH Oynmm  NPHUCBSYCHI
aJMiHICTPATUBHO-TIPABOBUM aCIIeKTaM B Tally3l CTaHAApTH3aIlli, SIKOCTI MPOIYKIlii, METpoorii i
ceprudikanii. byno 3aificHeHO KOMIUIEKCHUI aHaNi3 aJMiHICTPATHBHO-TIPABOBOTO PETYIIIOBAHHS B
rajxysi cTaHfapTH3allii, sSIKOCTI MPOAYKIIi, METPOJIOTii 1 cepTudikaiii 3 BU3HAYCHHSIM OCHOBHUX
HaIpsIMiB  YJIOCKOHAQJICHHsI PEryJIloBaHHS Ili€i chepu, a TaKoX BUPOOJEHHS aMiHICTPaTUBHO-
NPaBOBUX MEXaHI3MIB pETyJIIOBaHHS BIAHOCHMH B Tally3l CTaHIapTH3allii, SKOCTI MPOJIYKIIii,
Metposorii 1 ceprudikarii (OpexoB, 2011). IlomiOHOO € Takox poOOTa, MO MICTUTH aHAII3
TEOPETUYHOIO paHille [iI0Y0ro, YMHHOTO Ta MEPCIEeKTUBHOIO 3aKOHOAABCTBA YKpaiHU, IO
nependadana yzaralbHEHHsS MpakTUku #oro 3acrocyBanHs ([loumnok, 2012). Ille omuu aBTOp
3BEPHYBCS JI0 XapaKTEPHUCTHKH IMPABOBOI MPHUPOAM Tally3l CTaHAApTH3aIli Ta cepTudikamii sk
00’eKTa JEpKaBHOTO PEryIIOBaHHS, BU3HAYEHHS CYy4aCHOI'O CTaHy MPAaBOBOTO DETYJIOBAHHS Y
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KOHTEKCTI ajanTarlii 3aKoHOJaBcTBa 10 cTaHmapTiB €C, BHOKpeMJIEHHS OCOOJIMBOCTEH GopMm 1
METOMIB aJIMiHICTPaTUBHO-TIPABOBOTO BIUIMBY HAa CYCHUIbHI BIJHOCHMHM Yy Wil ramysi (Bonkos,
2013).

VY nmopanpin mepiogy HayKa aJMIHICTPAaTHBHOTO TMpaBa JOMOBHUIACS JOCHIKEHHIMH: 1) aj-
MIHICTpaTHBHOI BiJINOBIIANBHOCTI 32 MPABONOPYIICHHS BUMHEHI B Taly3i CTaHIapTH3allii, SKOCTI
MPOJYKITii, MeTpoJorii 1 ceprudikarlii 3 METOI0 BU3HAUEHHS 11 IMiJICTaB Ta PO3POOKU BiIMOBITHUX
PEeKOMEHaIliii 100 BJOCKOHAJIICHHS 3aKOHOJABYOTO  BPETYIIOBAHHS  aaMiHICTPATUBHOI
BIJIMIOBIJAJILHOCTI 3a MPaBOMOpPYIICHHS Yy BKazaHii chepi (3impHuK, 2017); 2) HaliOHATBHOTO Ta
MDKHapPOJIHOTO 3aKOHO/ABCTBA 1 MPAKTUKH WOTO 3aCTOCYBAHHS II0JI0 aJIMiHICTPaTHBHO-TIPABOBOTO
3abe3nedeHHs cTanaapTu3anii y cepi oboponu Ykpainu ([Tomoiininmsa, 2019).

Tak camo B Hayli TOCHOAApCHKOrO IpaBa PO3MOYMHAIOTHCS HAayKOBi mouryku: 1) moxeni
CHUCTEMH TPABOBOTO 3a0€3MEUCHHS CTaHAapTU3aIlii B MPOMHCIOBOCTI, SKa CTaHE MIAIPYHTAM
KOHKYPEHTOCTIPOMOYKHOCT1 YKPaiHCHKOI MPOMHUCIOBOI MPOIYKIli HA CBITOBOMY PUHKY M y MeXax
nepxau (Cakost, 2011); 2) BHABIEHHS Ta BUPILICHHS TEOPETUYHHUX 1 MPAKTHUYHHUX MHpoOiIeM
cTaHjapTH3alii sK 3aco0y peryaioBaHHS TOCIHOJAPChKOI ISUIBHOCTI, a TaKOX MiATOTOBKH
MIPOTIO3UINI 3 YAOCKOHAJICHHS 3aKOHOJABCTBA YKpaiHM Ha OCHOBI MIKHAPOJIHOTO JIOCBITY
(IToroBu4, 2018).

3rajiaHi HayKOBIIl CTaJd MEPHIONPOXIANSIMH IIOJA0 BUHECEHHS NUTaHb CTaHAAPTHU3AIli s
aHajizy mpaBHUKamMu. Ase yci i poboTH 00’e€aHyBajga TO3MWINSA TMPO CTaHAAPTU3AINI0 B
«TeXHIYHOMY po3yMiHHI». ToOTO, KoM HAEThCs PO CTAHAAPTHU3ALIIO SK AISUTBHICTD, IO MOJISTAE Y
BCTaHOBJICHH] MOJIO)KEHb JUIS 3arajbHOro 1 0araropasoBOro 3aCTOCYBAHHSI 3 METOIO JTOCSITHEHHS
ONTUMAIBFHOTO CTYIICHs BIIOPSIAKYBAHHS Y TIEBHIH cepl, pe3yIbTaToOM SIKOI € TiIBUIICHHS CTYIICHS
BIJIMOBITHOCTI MPOAYKIIi, MPOLECIB Ta MOCHYr iX (PYHKI[IOHATbHOMY MPHU3HAYEHHIO, YCYHEHHIO
Oap’epiB y TOPTIBII 1 CHPUSHHIO HAYKOBO-TEXHIYHOMY CIIBPOOITHHUIITBY.

CyTHICTP ONHUCAHOTO TOHATTS TOJSITAE Yy TOMY, IO Oyab-Ka CHCTeMa Ta ii EJIIEMEHTH
noTpeOyloTh CTaHAapTH3alii s Toro, mo0 MokHa Oyno yHi(piKyBaTH NPUIOMH, METOIH,
IHCTPYKIIii, mpaBuia Touo. B yMoBax 3arajgpbHOCBITOBUX TJI00alTi3aIlifHUX MPOIECIB BiIOYBa€ThCA
yHi(IKaIg MiIXOMIB 10 PEryJloBaHHS PIZHOMaHITHHX c(ep CYCHIIbHUX BITHOCHH, IO 1HOII
Ha3MBaIOTh CTBOPEHHSM «€IMHOTO mpaBoBoro nois» (bynuyk, 2020; KmroukoBcekuid, 2018: 85;
Cinmeit, 2019). Tak, €. TandeB BBaxkae, IO 10 BCTAHOBJICHHS MDKHAPOIHUX CTaHIAAPTIB MOXHA
MIIXOIUTH Y KOHTEKCTI TJ00aJbHOTO KOHCTHUTYIIOHATI3MY, IO IOCTYNOBO (OPMYETHCA, a
«MDKXHApOHO-TIPAaBOBI CTAHJIAPTH Y IIbOMY KOHTEKCTI € MOB’A3YI0UOI0 JJAHKOIO MK HalllOHAJbHUM
1 TmobasibHUM KoHcTUTyioHami3Mom» (Tanchev, 2005). To6To (hakTHYHO MH TOYMHAEMO BKE
BECTH MOBY IMpPO BiAXiA BiJ PO3YMIHHS CYTHOCTI CTaHAapTH3aIlii (CTaHMApTIB) SK TEXHIYHUX
KaTeropii, a mepexoIuMo 710 «IIpaBOBUX CTAHAAPTIBY. Y MPOLEC] «IIpaBOBOi r100ai3alii» mpaBoBi
CTaHJAPTH OXOIUTIOIOTh HE JIMIIE Taidy3l MDKHApOIHOTO IpaBa, aje ¥ cdepw, SKi TpaauIiitHO
PeryJIOI0ThCA HAIIOHATBHUM TpaBoM. JlOCHIDKEHHS [BOTO SIBUIA pO3MoYanocs B YKpaiHi
BITHOCHO HEJaBHO, NPOTE€ NpPUpOJa TAaKUX CTAaHIAPTIB JOCI HE MOXKE BBA)KaTHCS OCTATOYHO
BHBYEHOIO.

Jly’)ke 4acTo BHUCIIOBIIOETHCS TO3WINIS, SKHA BKa3zye, MO TMPABOBI CTAaHAAPTH IIOB’s3aHi 3
MaTepiaJbHUM (OpraHiYHUM) aclleKTOM BEpXOBEHCTBA IpaBa i BU3HAYAIOTh CYTHICTb, I[IHHICHY Ta
MOpajbHy XapaKTEPUCTUKY MO3UTHUBHOIO MpaBa, MOXOAATh BiJl KOHCTUTYLIMHHUX NpaB JIOJUHU U
OCHOBHHX CB00OJ Ta Bia mpuHIMMiB npupoaHoro npasa (Ilorpednsk, 2008: 167; IlleBuyk, 2011:
180).

Iakom nmo mpaBoBUX cTaHAapTiB BigHOCATH Jmmie npuHmunu (KpycsH, 2010: 244). fxmo
pO3rIsgaTH NPUHLM BEPXOBEHCTBA MpaB, TO IEH MPHUHIMII HANEXKHUTh 10 0a30BUX IIHHOCTEH
3aragbHOEBPOIECHCHKOTO MPABOMOPSAKY Pa30M i3 IEMOKPATIEIO 1 IpaBaMH JIFOJAWHU, & TPETS CTATTS
Craryry Paau €Bponu BuMarae Bij KOXKHOI JepkaBu — wieHa Pagu €Bporny BU3HAHHS TPUHITUITY
BepxoBeHCTBa mpaBa (rule of law) mopsia 31 37iliCHEHHAM TpaB JIIOJUHU Ta OCHOBHUX CBOOOJ
(Statute, 1949). ®opmanpHO MOMIOHI «CTAaHAAPTH» BCTAHOBIIOIOTHCS MIKHAPOIHO-TIPABOBUMU
aKTaMH, a OT)KE BOHH BiJMOBIAAIOTh 1X TPaBOBOMY (3000B’sI3yBaIbHOMY) XapaKTePy.

[Tpononyemo miaxij, KO MpaBOBl CTAHAAPTH, HA BIAMIHY BiJl TEXHIYHHX, IO TAKOXK BCTa-
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HOBJICHI TIpU TIPABOBOMY pETyJIIOBaHHI, BIAPI3HAIOTHCA BiJ MPABOBHX CTAHAAPTIB HacaMIiepen
CBOIM 3MiCTOM (mpHu3HaueHHsM). YacTo icCHyI0Ul CTaHAApTH MOB’A3aHi 3 MOTpedoro yHidikarii
pPI3HUX TPOIEAYPHUX UYMW TEXHIYHUX acCMeKTiB y cdepi E€KOHOMIUYHUX BITHOCHH (CTaHIApTH
(hiHaHCOBOI 3BITHOCTI, y Tay31 TPaHCTIOPTY, 3B SA3KY TOIIO). 3aBISKH CBOTH MOIIMPEHOCTI caMe Taki
CTaHJApTH YacTO CHPUHMAIOTHCS SIK TUIOBI NMPHKJIAIN KaTeropil TeXHIYHUX craHaapTiB. IIporte
BOHHU CTOCYIOTHCSI TIPOJYKIIii, TOCIYr a00 TEXHOJOTIYHUX CHCTEM 1 MAalOTh MPABOBHM BHSB JIUIIE
3aBIIKM 1X HOPMATUBHOMY 3aKpIIUICHHIO, a2 TOMY IX IPUHHATO BBOXKATH CTAHIAPTAMH Y BY3bKOMY
3HA4YeHHI IIbOT0 TepPMiHa — «TeXHIYHUMHU cTangapTammu» (bepe3oBcrka, 2013; Konunenko Ta inmm,
2013).

binbm BakIMBY KaTEropiro CKIATAlOTh MPABOBI CTaHIAPTH, CHPSMOBAHI Ha PETYJIIOBAHHS
NEeBHUX c(ep MpaBoBiTHOCHH. BOHM BHpa)kaloThCs K 0a30Bi MPUHIMIINA T4 HOPMH 1 CTOCYIOTHCS
OCHOBHHX 3acajJl peryjioBaHHS y HH3IIl MpaBoBUX cdep. MoxHA BBaKaTH, 10 BOHU BIAITPaOTh
pOJIb B3IpIliB (3pa3KiB, €TAJIOHIB), HA SIKI MAIOTh OPIEHTYBATUCS Y CBOTH JISILHOCTI JIepKaBa Ta 1HIII
YYaCHHUKH CYCIUJILHOTO )KUTTS MPH YKJIaJaHHI JJOTOBOPIB, 30KpeMa.

[HOMI TPaBOBI CTaHAAPTH CTABIATH MMOPsJ i3 NPUHIMIIAMU TIpaBa Ta OCHOBOIIOJIOKHUMH
eBponeiickkumu IiHHOCTsIMU (IIlemmryuenko, 2008: 17; [lemmydenko FO.C. Ta inmi, 2013: 45),
X04Ya HailuacTille 1i CTaHJAPTH € IPUHIUIIAMH 1 Bi10OpakaloTh OCHOBHI LIIHHOCTI Y CBOEMY 3MICTI.

HuHi HaitO1IbII pO3BHHYTHM a y MPaBi € TOHATTS «MIKHAPOIHI CTAaHIAPTH MIpaB JIIOIUHNY, SKi
CTaHJAPTH CTAHOBIIATH 3aKPIIJICHI Y MDKHAPOJHUX aKTax Ta 1HIIMX MDKHAPOJHHUX JOKYMEHTaX Ti
MIPABOJIIOIMHHI TIOKA3HUKHU, J0 JOCATHEHHS SIKUX 3000B’SI3yIOTHCS 200 320XOUYIOTHCS ICPKABUY
(Pa6inosuy I1., Benenpka O., 2012). MixkHapoH1 MPaBOBi CTaHAAPTH Y cdepi MpaB JIFOAUHHU CTAIH
3pa3KkoM 1 JkepesoM (GopMyBaHHS W MOIIMPEHHS CTaHAApTIB B iHMMX cdepax. Taki cranmaptu
CHOTOZIHI HE OOMEXYIOThCsl c(heporo MpaB JIOMHH; ICHYIOTh BU3HAHI CTAHIAPTH 1 CTOCOBHO 1HIIMX
rajy3el mpaBa YW TPABOBUX IHCTHTYTIB, IO HajeXaTh A0 HaIllOHAJIBHOTO mpaBa. Haykosii
BH3HAIOTh, 10 JIOCI HE ICHYE €IMHOTO YHi1()IKOBAaHOTO BU3HAUYCHHS TEPMIHA «IIPABOBUH CTaHAAPT

Yacto BYEHI 3ayBaXXylOTh, IO «MOXHA TOBOPUTH HE TUIBKH MPO KaJIEHIOCKOI HAyKOBHX
ySBJIGHb TPO TPABOBY MPHUPOIY MIKHAPOAHUX CTAHIAPTIB, aje W MpO pi3HI MIIXOIUW 10 iX
PO3YMIHHA», & «CTAaHAAPT € TICBHUM 3Pa3KOM (E€TaJTOHOM, MOJICIUTIO), 1110 MPUHMAETHCS 3a BUXI1THUAN
JUTS TIOPIBHSIHHS 3 HUM 1HIIUX MOoAiOHUX 00’ ekTiB um siBui» (Kodman, 2011: 80; XBopocTsHKiHa,
2005: 101). €. Tan4eB MmiaKPECIIOE, MO CTAHAAPT CIiJ PO3YMITH K «HACTAHOBY JJIS TTOBEIAIHKH Ta
IUIE OI[IHKK TOBEIIHKW» 3 METOI0 TIO3HAYCHHS JESKUX YHIBEPCATbHHX, 3aralbHONMPHUHSATHX
KaHOHIB MMOBEIIHKHU JeprkaB, kopnopauiii Ta inausiais (Tanchev, 2005).

3pinka, ae OyBae, 10 MPABOB1 CTAHAAPTH OTOTOXKHIOIOTHCS 3 aKTaMH, B IKUX BOHH 3aKpITUICHI
(baiimypatos, 2004: 239; KpycsH, 2010: 171). BBaxkaeTbcsi 3a JOIIIBHO YITKO HArOJIOCHUTH, TaKe
CMIBBIAHOIIEHHS MOXe OyTH Ul 3raflaHuX BUILE «TEXHIYHUX CTaHIAPTIB» Y pa3i 3aKpiIuIeHHs iX Y
TeXHIYHUX peryiaMmeHTax. [IpaBoBi cranmapTu Hayiexath A0 chepu mpaBa, a HE 3aKOHOJABCTBA, 1
X04a ¥ CTaHAAPTH-IPUHIIMIIA MOXKYTh BHU3HABATHCS JDKEPEIaMHU TpaBa, OJHAK I CTOCYETHCS I1X
3MICTY, @ HE aKTy, B SKOMY BOHH BHKJIAJICHI.

3a3zHaueHe OaraTOMAaHITTS y PO3yMiHHI CYTHOCTI NMPABOBHX CTAHAAPTIB, SIKI PO3TISAIAIOTHCS
PI3HUMHU JIOCTITHMKAMU SK IIIHHOCTI, MPWHIWIN, IOPUANYHI 3000B’S3aHHS, KpUTEpli, B3ipIli,
MPaBOBI BUMOTH, HOPMH, 3pa3Ku MOBEIIHKH, MPOLEAYPH TOIIO 3aCBiIUy€ HEJOCTATHE BUBYCHHS
IIOT'O TIPABOBOTO SBUIA. TakuM 4MHOM, ICHYE TTOTpeOa BUBUEHHS CYTHOCTI IPABOBUX CTAaHIAPTIB,
30kpema y cepi 3000B’s13a]IbHOTO TIpaBa.

[IpaBoBa mpuposa i pojib CTaHAAPTIB, X BIUIMB HA PETYNIOBAHHS BIIMOBIIHUX MPAaBOBIIHOCHH
ICTOTHO 3aJIe’KaTh BiJl THUNY aKTiB, SIKKMH BOHM BCTaHOBJIEHI. Taki CTaHIApTH MICTITHCS 5K Y
JIOTOBOpaxX, TaK 1 B aKTaxX YpPsJAOBHX OpTraHi3aiii, pilmieHHSX (MPaBOBUX IO3MINAX) CYTOBUX
YCTaHOB.

Mu 6u BBaXkajIu 32 HEOOX1THE 3aIIPOIIOHYBATH JB1 KaTeTropii MpaBOBUX CTaHIAPTIB 00OB’SI3KOB1
(3000B’s13yBasibH1) Ta peKOMEHaIilHI (3Bu4yaeBi). OOOB’I3KOBI MPABOBI CTAHAAPTA MOXKYTh OyTH
3aKpiIUIeH] JOTOBOpaMHM i, B CWIY 3arajlbHONPUHHATHX NpUHUUIIB OOO0B’SI3KOBI CTaHAAPTH
JIOCTaTHBHO 3arajbHi Ta B OCHOBHOMY MaroTh (DOPMYJTIOBATUCS SIK aOCTpaKTHI MPUHIUIU. Bymyun
MOJIOKEHHSIMH, C(OPMYJIbOBAaHUMH B JIOTOBOpPaX, BOHH MOXYTh OyTH TaKOX THUIIOBHUMHU
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MPUHITMIIAMH TIpaBa CIENiaIbHOTO XapaKTepy, 0 MOKJIMKaHI 3a0e3medyBaTti (GyHKI[IOHYBAaHHS Ti€l
Yy iHIIO Tamy3i MpaBa YW OKPEMHUX TpyH NpaBOBiAHOCHMH. Moske OyTH 1 Tak, IO 3a CBOIM
MOXOJ/KEHHSIM 3arajbHi MPUHIUIN MpaBa € MPUHLUIAMHU 3BUYAEBOTO XapakTepy, L0 ICHYIOTh Y
HAI[lOHAJIbHUX T[PAaBOBUX cHCTeMax sK MNOpuHOMNM. JIificHO, Xo4ya Takli NPUHLUIN MaloTh
YHIBEpCAJIbHUI 4M IUBUII3alIHHUN XapakTep, (popMyBamucs BOHM y TMEBHIM OKpeMiil CycHiiabHIN
dbopmariii uu cUCTEMI MpaBa Y¥, MOKIIMBO, MapajieIbHO Y JEKUTBKOX TaKUX cHcTeMax. Jlumie micis
YCBIAOMJICHHS X CYTTEBOI'O 3HAUYE€HHS BOHU HAO0YBalOTh 3aKpIIUICHHS Y MPaBOBHX akTax. Lsg renesa
NPaBOBUX CTAHJAPTIB, SIKI € 3a CBOIM 3MICTOM TaJly3€BUMH YH IHCTUTYLIHHHUMM TPUHIUIIAMU
SIKHAWO1JIbIIIE BIATIOBIAAE TX CYyTHOCTI.

[Topsin 3 qoroBopamu iCHye HHM3Ka JOKYMEHTIB, SIKI MICTSATh MEBHI IPaBOBI CTaHIAPTH, MPOTE
¢dopmManbHO HE MalTh 3000B’S3yBaJbHOTO XapaKTepy, BIACTUBOro jnoroBopaM. Lle 31mebinbiioro
aKTH Oprasi3ailii, ski GpopManbHO, 3 TOUKH 30py IpaBa, € peKOMEHAAIIHHUMHA a00 MalOTh THIIHMA
xapakrep. [lonoxeHHs, BCTAHOBJIEH! TAKUMH aKTaMU, MOXHA BIIHOCUTH J0 TaK 3BAHOTO «M’SKOTO
npaBay, K€ BUKJIMKAE 3HAYHUN 1HTEepeC JOCHITHUKIB 1 TPAaKTHKIB.

«M'sike paBo» (aHri. soft law) — mo3HayeHHsT KBa3i-MPaBOBUX IHCTPYMEHTIB, 5IKi HE MAlOTh
000B'SI3KOBOI  FOPUAMYHOT CHJIM a00 OOOB'SI3KOBA CHJIA SIKUX «clialmia, HiXK OOOB'SI3KOBa cHia
npasa, 10 i€ B IepXKaBi Ha MOTOYHUH vac. [IpoTucTaBiseTbes KopcTkoMy npaBy (anri. hard law).
Hanpuknan, B €BponelchKkUX JOCTIIKEHHAX M'SKE MPaBO KOHIIENTYalli3ye€ThCS TAKUM YUHOM, IO
MpETeHAYE Ha TIONIYK 1 OXOIUICHHS COOOI0 PEryiio0YMX CHUCTEM, OLIbII €(PEKTUBHUX 1 MEHII
pEeNpecuBHUX, HDK 3BUYAiHE, JKOPCTKE MpaBo. M'ske MpaBo MOXE pO3risgaTHcs sK 3aci0, 1o
CTBOPIOE KOHTEKCT 1 BIATOUYIOYH (DOPMYITIOBAHHS, 3 OMOPOIO HA SK1 B MOJAIBIIIOMY MOXE YTBOPIO-
BaTHCS 3BUYAMHE, )KOPCTKE MPaBo. TpaauIliitHO TEPMiH «M'sIKE MPABOY MOB'SI3aHUHN 3 MIKHAPOIHUM
paBOM. 3aCTOCOBYETHCS JIO TUIOK BHYTPIIIHBOTO IpaBa, a TAKOX OO0 00JacTi KOPHOPATUBHOTO
ynpaBmiHHA. M'ake mnpaBo 00'emHye €000 Pi3HOMaHITHI FOPUAMYHO HEOOOB'SI3KOBI  YTOJIH.
Hampukian, moropopu mpo HaMmipH, Aekiapariii, kepiBHi npuHiunu tomo (I'natoBcbkuit, 2004).

Huzka HayKOBIIB BHM3HAIOTh NPaBOBHM (Xoua 1 creuuivyHU) XapakTep HOPM «M SKOTO
nmpaBay. Tak, Il HOpMU BUKOHYIOTh HAJ3BHUUYAHO BAKJIMBY JIOMOMIXKHY POJIb Yy CTAaHOBJICHHI a0o
BU3HAYCHHI Opinio juris (IpaBOBOI JyMKH) Ta MalOTh OCHOBHY (DYHKIIIIO, MPUTAMAaHHY OYab-sIKii
npaBoBiii HOopmi — perymorouy (KuiBeup, 2011: 182). Cranmapta y ¢opmi «M’SIKOTO IpaBa
MOKYTh TaK0X MICTUTH (hOpPMYJIIOBaHHS OCHOBHMX raiy3eBHX MpuHIUMiB. [IpoTe iX XapakTepHOIO
BIJIMIHHICTIO € BHXIJ 3a MEXI CyTO MPOTOJIONICHHS MPHUHIUIIB, IO Iepeadadae, Mo-Teple,
HAJaHHS 3arajlbHOMPUHHATOrO (B MEXax BIAMOBIAHOI OpraHiaiii) TIyMauyeHHS 3MICTY TOTO YH
IHIIOTO TPHHITUITY; MO-APYTe, OMUC BIAMOBIIHOI MPAKTUKU 3aCTOCYBaHHs (ITO3UTHUBHOI peasizarii)
TAKOro TPUHIMIY; IMO-TPETE, HAIEKHUX MEXaHI3MIB 3aXHUCTy BiJ] MOPYIIEHb BCTAHOBJIEHOIO
CTaHIapTy.

VY npoMy pasi MOXKHa CTBEPKYBATH, 110 PEKOMEHAAIlIIHI (3BUYAEB]) CTAHIAPTH TOTIOBHIOIOTH
BCTAHOBJICHI 3000B’sS3aJIbHUMU aKTaMH OCHOBHI Tally3e€Bl NPHHIIUIHN CIUJIBHAM PO3YMIHHSM iX
3MICTYy Ta BUMOTaMHU «HAJICKHOI MPAKTUKHU», BCTAHOBIIOIOTH MIHIMAJIbHO MPUITYCTUMHUI DPiBEHb
JOTPUMAaHHS CTaHIAPTIB 1 3pa3ku (€TaJOHM) I HACHITYyBaHHS MO0 PO3YyMIHHS (TIyMadeHHs) 1
3aCTOCYBaHHS IMX MIPUHITUIIIB Y TTPAKTHIIL.
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