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Abstract

The purpose of the article is to elucidate the relationship between good governance, the public interest and
the rule of law, given the declining tendency of the rule of law indices around the world and in the crisis
conditions. The study is based on a systematic method that has allowed to establish the relationship be-
tween the rule of law, good governance and the public interest and determines the use of content analysis
and hermeneutic methods. The article clarifies that the rule of law and human rights are the values of a
democratic society that determine the content and direction of public authorities” and legislation activities,
argues that the declining tendency of the rule of law index does not indicate a devaluation of the rule of law
and citizens' disbelief in its effectiveness; instead, this tendency might indicate a certain change in the vector
of public authorities activity, and improper exercise of powers by established means. A comparative anal-
ysis of the two countries and their governance systems between Ukraine and Germany showed differences
in countries with different rule of law indices. Good governance and the rule of law are interdependent and
cannot exist without each other. The main provisions of the article can be guidelines for improving public
administration within states implementing the rule of law.
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I. INTRODUCTION with the following values as human rights, hu-
Given that government has existed for 7,000 man dignity, and democracy, which provides for
years, it has become a great value for many coun- the public interest provision and good govern-
tries and cultures. The rule of law is a value of ance within society. Public authorities also recog-
Western law culture as well. The urgency to rec- nize the importance of understanding the interre-
ognize the rule of law is indicated as a condition lationship between these phenomena. Thus, the
for accession to a number of international treaties. UK Government notes that sustainable develop-
Thus, the preamble to the Convention for the Pro- ment, democracy, good governance and human
tection of Human Rights and Fundamental Free- rights are factors in advancing an international
doms /1/ states about “a common heritage of po- system based on the rule of law /2/.

litical traditions, ideals, freedom and the rule of
law”. The rule of law is usually considered jointly
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This issue is constantly in the spotlight of scien-
tists. The relationship between good governance
and human rights has been the subject of a study
by a team of authors led by Pradeep Kumar /3/,
certain aspects of public administration in the
context of these values were studied by A. Apa-
rov, O. Ivanii, R. Shestopalov, L. Adashys, O. Mo-
rozov /4/, political aspects of good governance in
relation to human rights, and the rule of law were
explored by Dzhamal Z. Mutagirov /5/. Good
governance and democracy, their relationship to
the rule of law and human rights were described
by Wei Zhang /6/, as well as B.M. Sharma & Ab-
hishek. Sharma /7/, Poonam Lamba /8/. The re-
gional aspect of this topic was the subject of a
study by Yubaraj Sangroula /9/.

At the same time, according to The World Justice
Project Rule of Law Index® /10/, the rule of law
rate in many states has been declining over the
past three years, indicating a downward trend.
Moreover, the decline in the rule of law rate has
been noted in various states around the world.
This determines the necessity to rethink the rela-
tionship between good governance, the public in-
terest and the rule of law in contemporary condi-
tions. The issue of the correlation between good
governance, public interest and the rule of law
has become relevant in the context of the COVID-
Crisis. Professor K. Lachmayer /11/ emphasized
certain aspects of the government's restriction of
the rule of law. Therefore, this article attempts to
rethink the established views on the relationship
between good governance, public interest and the
rule of law in modern conditions, given the de-
clining of the rule of law rate around the world,
as well as in crisis conditions.

Herewith, we will analyze general provisions
(trends) on the subject of research within
European states and focus on two states: the
Federal Republic of Germany and Ukraine. These
states are selected based on the following: first,
each of them has long been among the 10
countries with a high index of the rule of law and
democracy (Germany) or with a low level
(Ukraine). The figures for appeals to the
European Court of Human Rights are similar:
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Ukraine is in the top three in terms of the number
of complaints against it (which is additional
evidence of the above data on the rule of law and
democracy), the number of appeals to the
European Court of Human Rights against
Germany. is low. Herewith, these states are
parties to the Convention for the Protection of
Human Rights and Fundamental Freedoms and
territorially belong to Europe. Ukraine was
proclaimed  law-abding  state in  the
Constitution /12/ (the rule of law theory was
formed in Germany). The legal systems of both
Ukraine and the Federal Republic of Germany
belong to the system of continental law. In
addition, it is the Federal Republic of Germany
Constitutional Court’s /13/ /14/ activities that are
largely associated with the formation and
dissemination of legal ideas that influence the
formation of modern human rights theory (and,
consequently, of the rule of law). Thus, let us
mention the decision of 2006 as to recognition
unconstitutional the law on aviation security,
which provided for the possibility of destroying a
plane hijacked by terrorists (this decision
formulates a rather progressive interpretation of
human dignity). As well as the decision of 2021
on the unconstitutionality of the Federal Law on
Climate Protection provisions because of their
incompatibility ~with human rights, the
provisions do not specify clear provisions for
further emission reductions (this decision is
associated with “future Constitution’s action ”
and positive obligations of the state on the future
generations’ protection).

The abovementioned allows us to conclude about
a certain commonality of elected states and, at the
same time, sharp differences in ensuring human
rights, democracy and the rule of law level
(which, according to the study, is related to good
governance and public interests implementation.
The level of citizens’ interest in politics can
indicate the following: in Germany - 78.5% of
respondents are interested in politics, in Ukraine
- 34.69% - according to 2020) /15/.

The basis of this study is a systematic method al-
lowing establish the relationship between the rule
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of law, good governance and the public interest.
Using the method of content analysis particular
decisions of the European Court of Human Rights
on the importance of the rule of law, understand-
ing of good governance and determining the pro-
portionality of restrictions on human rights in or-
der to ensure the public interest were processed.
The analysis of the decisions of the European
Court of Human Rights was carried out using the
hermeneutic method.

The starting point of our study is a methodologi-
cal conclusion about the possibility of free devel-
opment of an individual only in democracy con-
ditions, when human rights are the basis of public
authority — a person interaction, and the social or-
der proceeds from the recognition of the human
dignity value. It is within such a society that good
governance, the public interest and the rule of law
can function properly. Authoritarian and totali-
tarian regimes do not recognize human rights
(more precisely, deny the natural and inalienable
nature of human rights), as the values are recog-
nized the interests of the ruling elite and the in-
terests of the public service (and to this day in
some post-soviet states such a criminal offense as
abuse of power is related to such a feature as the
activities of a civil servant against the interests of
the service) for which the euphemism “common
good” is used. At the same time, it is taken into
account that within democratic regime human
rights are not always properly ensured; the con-
nection between democracy and human rights is
not entirely conditioned. The study uses the re-
sults of the annual Rule of Law Index and the De-
mocracy Index, allowing reveal development
trends in the relevant phenomena — of the rule of
law, democracy and related human rights.

II. THE RELEVANCE OF THE RULE OF LAW
INDEX

The rule of law and human rights are the values
of a democratic society, determining the content
and direction of public authorities” activities and
legislation. The downward trend in the rule of
law index does not indicate a devaluation of the
rule of law and citizens' distrust of its effective-
ness; instead, this trend might indicate a certain
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change in the vector of public authorities” activi-
ties, and improper exercise of powers by the es-
tablished means. Characterization of the system
as democratic does not mean full provision of hu-
man rights within such a society and the absence
of their violations. However, it is in a democratic
society that the rule of law and good governance
might function. Good governance and the rule of
law are interdependent and cannot exist without
each other. The fundamental task of good govern-
ance is to ensure human rights that might be con-
trary to the public interest. It is the public interest
that can be the legitimate aim of restricting hu-
man rights. However, such a restriction cannot be
disproportionate and encroach on the essential
content of human rights, imposing an excessive
burden on the individual. Thus, in resolving the
conflict between human rights and the public in-
terest, good governance should be based on the
rule of law.

Since the second half of the twentieth century,
there has been a tendency in the world to spread
human rights, democracy, and the rule of law.
There is a well-established view of the impossibil-
ity of human rights existence within non-demo-
cratic societies. At the same time, today, as Caro-
lien van Ham and Louise Chappell /16/ (point
out, “it seems increasingly clear that democracy
and human rights do not necessarily go together.
Human rights violations are often justified in
name of democracy and freedom, and even in es-
tablished democracies human rights violations
are common. Todd Landman /17/ came to a simi-
lar conclusion. In this context, the study of A.
Horn /18/, the subject of which is The Human
Right to Democracy, is also quite timely.

It is difficult to disagree with the conclusions of
the abovementioned authors. At the same time, it
is worth noting, indeed, democracy does not nec-
essarily lead to human rights provision. It is
hardly possible that human rights will not be vi-
olated in a democratic society (or in any other).
However, it is in democratic societies that human
rights are possible. Authoritarian and totalitarian
systems by their nature do not provide for the
recognition of the natural character of human
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rights, do not recognize them as a means of limit-
ing their own power, on the contrary: human
rights are perceived only as opportunities pro-
vided by the state and implemented within the
framework fixed by public authorities; if human
rights conflict with the interests of the state, the
priority is given to the interests of the state.

Indicative in this context might be the comparison
of the rule of law index, which we mentioned
above, with the Democracy Index, determined by
The Economist Intelligence Unit /19/, to which it
is possible to impose statistics of appeals to the
European Court of Human Rights /20/. The re-
sults of comparing these data confirm our thesis
about the relationship of the studied phenomena.
The subject of the study involves the coverage of
three components: the public interest, good gov-
ernance and the rule of law.

In this context, it is worth noting the research by
Stephen M. King, Bradley S. Chilton, Gary E. Rob-
erts /21/, in which the authors note the focus of
scholars and public authorities on the public in-
terest understanding. The authors concluded that
a number of normative and pragmatic elements
are in the public interest, emphasizing the neces-
sity to limit power to constitutional principles, the
government's compliance with democratic val-
ues, “the practice of nonidiosyncratic and univer-
salized ethical administrative leadership and de-
cision making”.
there is a consensus on the
understanding of the public authority’s task in
serving people and the focus of public policy on
public interests’ implementation /22/ and on the
secondary nature of public interest content in
comparison with the issue on subjects and means
of public interests” determining /23/.

In general,

Given the abovementioned research
methodology, we will describe the understanding
of the concept of “public interest” in the Federal
Republic of Germany. Exploring the public
interest, Robert Werpmann /24/ systematically
analyzes German law, interpreting the meaning
of the concept of “public interest”. According to
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the researcher, the legal database “Federal Law”
on CD-ROM contains 427 regulations implicating
the term “public interest”, and the content of
these terms is quite different.

According to Regina Viotto /25/, the issue of what
constitutes a public interest is less relevant (given
that the content of the public interest may vary
depending on the state of society development)
than the issue of who and by what method
determines the content of the public interest. The
answering this question is the
Constitution of the Federal Republic of Germany
/26/, Art. 20 of which states that the people is the
source of the state power. Power is exercised by

basis for

the people through elections and voting, as well
as through special legislative, executive and
judicial bodies. Accordingly, it is the people who
determine the public interest. However, it is
hardly possible for all citizens to hold the same
opinion, which is why there should be some
minimum level at which the sum of private
interests acquires the quality of public interest,
despite the presence of opposing interests of
individuals. In addition, it should be borne in
mind that the public interest is not simply a set of
private interests.

The indication of R. Viotto /27/ that the public
interest cannot be reduced to the principle of
unanimity is crucial for understanding the public
interest. Democracy requires decisions based on
the principles of democratic equality and justice.
The principle of unanimity may block a decision
due to the possibility of a veto. After all, more
people can act according to their own will by
making the right decision.

It should be noted that the issue of public interest
became relevant in the context of counteracting
the COVID-19 pandemic, when there was a
significant restriction of human rights, which was
justified by the necessity to preserve the health of
the population. Some aspects of this issue have
been studied by Barbara Schuster, Linda Tizek,
Maximilian C Schielein, Stefanie Ziehfreund,
Kathrin Rothe, Christoph D Spinner, Tilo
Biedermann, Alexander Zink /28/, Pierpaolo Gori,
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Aniel Pahladsingh /29/, Sanja Jovici¢ /30/, H. v.
Kolfschooten and A. de Ruijter /31/.

Regarding the understanding of the concept of
“public interest” in Ukraine, it is worth noting the
following.

Note that the term “public interest” is mostly not
used in the post-soviet states, but the terms “soci-
ety interests”,
widely used. At the same time, the use of this
term is more typical of administrative and finan-

cial law /32/, /33/, /34/.

common good” and others were

It should be noted that M. Karmalita /35/ connects
the state as a subject of expression of public inter-
est: “The state has a public interest in taxation —
this is to receive fully planned tax revenues”, and
A. Chub /36/ uses a specific term “Legal public
rights of an individual”, which, in our opinion, is
an attempt to bring the soviet jurisprudence leg-
acy closer to the values of Western legal culture.
Only some Ukrainian scholars study the public
interest in the aspect of constitutional law /37/,
/38/.

It is worth agreeing with L. Zolotukhina /39/ that
the preservation of the confrontation of “state”,
“public” and “private” interests in close connec-
tion with the regulatory uncertainty of the cate-
gory “public interest” has its negative effect of
lack of effective mechanisms for its implementa-
tion and protection, making it impossible to exer-
cise the function of public participation in mana-
gerial decisions making and control over their im-
plementation. Although the theory of public in-
terest is not new to European doctrine, it is suc-
cessfully implemented at the appropriate level of
legal effectiveness within the European Union
states, in particular the Federal Republic of Ger-
many, the Republic of Poland, the French Repub-
lic (Zolotukhina, 2019).

In this context, it should be noted that in 2016, by
amending the Constitution of Ukraine /40/, the
term “state prosecution” was changed to “public
prosecution”. The Grand Chamber of the Su-
preme Court /41/ in the decision of 13 February
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2019 in case No. 233/4308/17 on the claim of the
State Aviation Service to the limited liability com-
pany “Budghenkontrakt” indicates that beyond
the general definition of “public interest” there
are crucial for a significant number of physical
and legal entities needs, which in accordance with
the legally established competence are provided
by the subjects of public administration. That is,
the public interest is nothing more than a certain
set of private interests.

In general, we can agree with this understanding
of public interest, but at the same time, a number
of questions arise. First, it is a quantitative aspect
of the public interest: how many private interests
form public interest? Is there always a certain
amount of private interest form the public one?
Under what conditions does this happen or when
it might not happen? If we consider that a certain
majority reflects the public interest, then such a
majority should be uncertain (anyone can make
it, it is not a closed group). In this case, changes in
the composition of such a “group” will not affect
the change of interest, which indicates the differ-
ence between private interests and public inter-
est. Thus, various business associations, having a
predominantly private purpose, cannot reflect
the public interest /42/.

Second, is it always that private interests of the
majority of the population form the public inter-
est? In this context, it should be noted that the leg-
islation of a large number of states prohibits a ref-
erendum on taxes, amnesty, and budget. It
should be noted that in any case the public inter-
est is not limited to the interest of an individual,
and therefore applies to issues that are public in
nature and applies not to the individual, but to
social entities. In the context of the topic we are
studying, the public interest is always related to
the sphere of public administration, and therefore
concerns power relations. At the same time, en-
suring the public interest belongs to the powers
of public administration bodies. It is through pub-
lic authorities that the will of the people is real-
ized, which is why these bodies should ensure the
public interest. This determines the requirement
for public administration - its democracy, which
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will be a factor in the interests of the majority en-
suring.

Based on the abovementioned, we can draw cer-
tain conclusions about the content of the public
interest. First, the basis for regulating the relation-
ship between a person and public administration
is human rights. They determine the limits of
public authority activity and provide a person
with the opportunity for free development. In the
presence of a conflict between human rights and
the demands of public authorities, the priority be-
longs to human rights. That is why the public in-
terest might not but presuppose the obligation of
public authorities to recognize and ensure human
rights. Second, as follows from the first, public au-
thority should act within the rule of law bounda-
ries, because human rights and the rule of law
cannot exist within society separately. If society
does not recognize the rule of law, then human
rights are not recognized within it (just as if hu-
man rights are not perceived as natural and inal-
ienable, the rule of law is not recognized, because
under such conditions it can only be within those
limits determined by the state, but it is no longer
the rule of law, but the rule of absolute public
power). Third, the logical conclusion from the
previous paragraphs is the public interest in fair,
honest, equal, and non-corrupt governance. In
our opinion, these provisions reflect the essence
of the public interest. At the same time, they point
to the connection between the public interest and
good governance and the rule of law.

As we can see, there are some differences in the
perception of the public interest in the Federal Re-
public of Germany and Ukraine, despite their be-
longing to the same legal system. In Germany,
scholars focus mainly on finding out the subjects
and means of the public interest forming, while in
Ukraine it is a problem of the public interest un-
derstanding. The level of democracy and the ex-
perience of implementing the rule of law is one
among the factors of this.
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ITI. THE CHARACTERISTIC OF GOOD
GOVERNANCE

With regard to good governance, the situation
with the interpretation of the meaning of this con-
cept is better. Thus, B. Shevchuk /43/ notes that in
international practice there are provisions that
characterize good governance as follows:

a) Participation (This feature is related to democ-
racy and involves the participation of the popula-
tion in the exercise of power (as it is known, the
power of the people can be exercised directly or
through the representative bodies);

b) Rule of law (This feature requires, in particular,
fair, equal treatment of people, ensuring human
rights);

c) Transparency (This feature provides for free-
dom of information, human access to information
about the activities of public administration bod-
ies);

d) Responsiveness (This feature determines the
service to all members of society); e) Consensus
orientation (This feature is stipulated by the ne-
cessity to reach a consensus on procedural issues
and involves a balance of interests);

f) Equity (This feature takes into account human
interests);

g) Effectiveness and efficiency (This feature im-
plies the obligation of public administration bod-
ies to use resources efficiently to achieve the best
result - to satisfy people's interests);

h) Accountability (This feature implies the pres-
ence of public control over the public administra-
tion bodies’ activities);

i) Strategic vision (This feature implies public un-
derstanding of the prospects for good govern-
ance).

It should be noted that the concept of “good gov-
ernance” was also reffered to by the European
Court of Human Rights. Thus, in the case of Mos-
kal v. Poland European Court of Human Rights
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/44/, considering the violation of Art. 1 of the First
Protocol to the Convention for the Protection of
Human Rights and Fundamental Freedoms /45/,
which enshrines the right to property, stressed
the importance of taking into account the princi-
ple of good governance, as it is important for au-
thorities to study issues having crucial im-
portance for a person act in a timely and con-
sistent manner.

The European Court of Human Rights /46/ em-
phasized: “Moreover, the principle of “good gov-
ernance” requires that where an issue in the gen-
eral interest is at stake it is incumbent on the pub-
lic authorities to act in good time, in an appropri-
ate manner and with utmost consistency”. The
case before the Court concerned the following is-
sues clarification:

a) whether the restriction of property rights
served a legitimate aim - “in the public interest”,

b) whether a fair balance was struck between hu-
man rights and the general interest of the public,
since when “Disproportionate burden” is vested
on a person this cannot be interpreted as such that
being carried out within the limits of “in the pub-
lic interest”.

The principle of “good governance” is taken into
account by the European Court of Human Rights
and in the cases of Paplauskiené v. Lithuania /47/,
Pyrantiené v. Lithuania /48/, Albergas and Ar-
lauskas v. Lithuania /49/, Rysovskyy v. Ukraine
/50/. In the case of Rysovskyy v. Ukraine it is em-
phasized the obligation of the public authorities
to establish procedures that will ensure transpar-
ency and clarity of their activities and will mini-
mize the risk of error.

The term “good governance” as well as the term
“gute Regierungsfithrung”, “gute
Staatsfiihrung”, “verantwortungsvolle
Regierungsfithrung” is used in the German
scientific literature. Its appearance in German

1 This issue was the subject of research by C. Kessler
/55/, R. Czada /56/, U. Werther-Pietsch. /57/ and also
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discourse took place in the 1990s and is associated
with the international organizations activities,
including the United Nations, the World Bank,
and the International Monetary Fund. According
to C.Offe /51/, the main elements of “good
governance” include the following: the rule of
law, equality of all people before the law and in
rights, the ability of governments to form policy
and implement it effectively.

The Ministry of Economic Cooperation and
Development of the Federal Republic of Germany
/52/ notes that good governance is a factor of
development. In turn, in order to achieve the goal
of good governance, it is necessary to implement
a policy of political participation, human rights,
the rule of law, decentralization, and the fight
against corruption. “Proper governance cannot
be ensured from the outside and against the will
of influential political and social forces. To ensure
the processes of political reform, constructive and
stable relations between the state and society
should be established. This requires a strong civil
society that shapes its interests and participates in
political decision-making processes”.

Good governance is the foundation of society’s
development and requires public authorities to
form effective courts, their
openness, respect for rights.
Otherwise, the foundations of society itself are
threatened. Therefore, the promotion of good

administrations,

and human

governance for many years has been the main
task of German development policy /53/. Good
governance is criterion for
determining states to invest. Such governance is
characterized by democratic procedures, the rule

a determinant

of law, transparency, and a market economy /54/.
The key aspects of good governance are human

rights implementation, the democratic
procedures effectiveness, the rule of law
recognition, and the of public authorities

openness and transparency. Good governance is
a factor in developing society’s potential'.

covers the Federal Ministry of Labour and Social
Affairs. /58/.
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In Ukraine, scholars mainly focus on the problem
of defining the concept of “good governance” and
the relationship between the concept of good
governance and other concepts in the field of
governance, as well as the implementation of the
European experience of good governance? At the
time, associate good
governance, first of all, not with the rule of law,
but with the principle of legality. Thus, A. Ezerov
and Y. Batan /65/ note that the first standard of
good governance is legality, which requires local
governments

same some scholars

and centers of administrative
services to act in accordance with the law, these
entities should not take spontaneous measures
even in the process of their powers exercise.
M. Lendel /66/ proposes the following measures
as directions for the implementation of good

governance, in particular:

1) to amend the Constitution of Ukraine,
supplementing it with norms that will promote
real decentralization;

2) local authorities should develop regulations on
public hearings holding, and citizens’ general
meetings;

3) accession to the European Strategy for
Innovation and Good Governance;

4) to develop cards of administrative services,
provisions on administrative services transfer to
public benefit public organizations;

5) holding competitions such as “Transparent
Community”. In our opinion, such a formal
perception of good governance does
correspond to the essence of this concept.

not

Thus, we can conclude that there are differences
in the intentions of scientists in the Federal
Republic of Germany and Ukraine on the issue of
good governance: the former focus on the applied
aspects of good governance further improving;
the second focus on understanding the very

! This issue was the subject of research by M. Lendel
159/, G. Kukhareva /60/, T. Arifkhodzhjaeva /61/, N.

153

concept and the possibility of implementing the
provisions of Western legal culture on proper
This
confirms the link between the level of human
rights implementation, the rule of law and good
governance. Thus, as the offered examples show,
good governance is about ensuring human rights,

governance into Ukrainian realities.

as well as determining balance of human rights
restriction in the public interest.

IV. IMPLEMENTATION OF THE RULE OF
LAW

Today, the rule of law is part of the values of the
Western law tradition. The rule of law is defined
in the constitutions of a number of states as a prin-
ciple of public authority activity. For example,
Art. 8 of the Constitution of Ukraine /67/ states
that the principle of the rule of law is determined
and operates in Ukraine. However, the state of its
implementation depends on a number of factors,
including the activities of lawyers, who “should
take responsibility for the state of human rights
protection and for the development of a demo-
cratic, law-based state in Ukraine” /68/.

In the Report on the Rule of Law Adopted by the
Venice Commission /69/, the components of the
rule of law include the following elements:

- legality, which also includes openness, under
control and democratic nature of law-making;

- legal certainty;

- prohibition of arbitrariness;

- access to justice;

- respect for human rights;

- equality and non-discrimination.

In its judgments, the European Court of Human
Rights has repeatedly pointed to the necessity to
respect the rule of law, which is directly stated in
the preamble to the Convention for the Protection
of Human Rights and Fundamental Freedoms
/70/. In the case of Volokhy v. Ukraine /71/ the Eu-
ropean Court of Human Rights noted in this con-
text that national law should provide remedies

Galitsyna /62/, O. Dniprov /63/, O. Ihnatiuk and V.
Horachuk /64/.
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against arbitrary interference by public authori-
ties with human rights, especially when the pow-
ers of those bodies are exercised in secret. In this
context, the conclusion of A. Kuchuk /72/ that the
implementation of the principle of the rule of law
involves the recognition of a person, his life and
health as the basic value rather than the preven-
tion or detection of criminal activity, (which,
moreover, has to be carried out only by moral
means and to provide for the professionalism of
the bodies that counteract crime, and not to con-
sider them amateurs, allowing the use of any
means only if the purpose of the existence of such
bodies was achieved).

In view of the abovementioned, it should also be
noted that even in the context of countering a
pandemic, public authorities are not endowed
with unlimited powers and applying counterect-
ing measures should respect human rights, hu-
man rights restrictions could not be dispropor-
tional. For example, in Ukraine, in order to pre-
vent the spread of COVID-19, the movement of
public transport was prohibited, all the planned
measures were abolished, and the use of parks
was banned /73/, which caused a number of neg-
ative reactions from human rights organizations.

The rule of law, as it is known, is associated with
England. The doctrinal phenomenon in the
Federal Republic of Germany is the
“Rechtsstaat”, which is the basis of German
constitutionalism, which is associated with the
peculiarities of historical development and
traditions /74/, /75/.

The doctrine of the German “Rechtsstaat”, as well
as the English concept “the Rule of Law”, was
born in the general direction of formation and
development of a new legal worldview, critique
of feudal arbitrariness, affirmation of humanism
ideas, principles of freedom and equality of all
people, inalienable human rights,search ofvari-
ous legal means and forms directed against the
usurpation of public political power /76/.

A fairly systematic coverage of differences in the
“the Rule of Law” understanding in English,
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German and French legal doctrines was made by
M. Loughlin /77/. As the author notes, the
meaning of this term differs significantly,
depending on the various management modes.
Although a holistic formulation of the general
concept of the rule of law can be developed, it is
completely inoperable in practice. However, one
cannot but agree with other authors who point
out that by virtue of the universality of the rule of
law concept, mutual understanding of that that
human dignity and the restriction of public
power through arbitrariness prohibition are the
most important characteristics of the rule of law
is achieved /78/ and that the doctrine the rule of
law plays a crucial role in protecting human
rights and fundamental freedoms /79/. It should
be mentioned that S. Kirste /80/ argued that the
rule of law and a law-abiding state can be
understood as two formulations of a common
goal, which differ in some results and
institutional attitudes, but are combined by value
criterion, and limit power. Accordingly, a law-
abiding state and the rule of law can be
inextricably linked to democracy.

Let us note that the rule of law, as mentioned by
M.N.S. Sellers /81/ presupposes
constitutionalism, which, in its turn, determines
the necessity for the constitutional power
existence (the constitution provides control over
power). Accordingly, the rule of law requires,
above all, an independent judiciary with the
power to interpret and apply laws impartially.
The goal of every society and every legal system
should be justice for all people, free from
oppression and arbitrary authorities. These
the fundamental

words define

provisions inherent in the rule of law doctrine.

in general

The rule of law was interpreted through the prism
of legal positivism as the rule of the law or the
legal law for a long time in Ukraine. “The current
state of normative consolidation of the rule of law
principle in the current legislation of Ukraine is
characterized by insufficient specification of its
content, ie in some acts of legislation it is mostly
about the rule of the law, and not about the rule
of law; the rule of law is viewed from the
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standpoint of public authorities, and not the
public” /82/.

S. Holovaty /83/ rather systematically analyzed
the rule of law (from the idea of the rule of law to
the doctrine of the rule of law), comparing its
understanding within the European legal systems
and in Ukraine.

M. G.Haustova /84/ rightly notes that the
principle of the rule of law is one of the leading
elements of the constitutional order general
principles of any modern democratic, law-based
state. It is a derivative of all the general principles
of law; as a value fusion of the justice ideas,
equality, freedom and humanism, the rule of law
forms the appropriate image of the legal system
and determines the conditions that make it
possible to turn this image into reality.

At the same time, it should be noted that under
the influence of the Western tradition of law and
the European Court of Human Rights activitiy,
the legal doctrine of Ukraine is gradually
rethinking the essence of law, its delimitation
with the law, which contributes to a clearer
understanding of the rule of law. Today, the rule
of law, along with the principle of legality, is
enshrined in a significant number of laws
governing the public authorities” activities. At the
same time there is a comprehension of such
concepts as “proper governance”, and “legal
certainty”. However, it should be agreed with
S. Holovaty /85/ that on the way to gaining real
effectiveness with the principle of the Ukrainian
constitutional order, which is enshrined in the
law (the rule of law), there is a number of
obstacles: (a) current Ukrainian legislation; (b)
modern Ukrainian official legal doctrine; (c) the
quality of the Ukrainian translation of the
European Court of Human Rights judgments; (d)
modern Ukrainian scientific legal doctrine. Thus,
the rule of law is a complex and multifaceted phe-
nomenon that includes a significant number of re-
quirements for public authorities.
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V. CONCLUSION
RECOMMENDATIONS

Within the Western law culture, as well as at the
level of international universal organizations, the

AND

rule of law, human rights are recognized as fun-
damental values. In order to embody these values
into social life, good governance should function.
Good governance can only operate within the
rule of law framework. Good governance, while
ensuring human rights, should also take into ac-
count the public interests. In determining the bal-
ance between the public interest and human
rights, good governance is governed by the rule
of law, limiting human rights only proportion-
ately, without placing undue burden on the indi-
vidual and without violating the basic content of
law.

This corresponds to the interests of a person, his
aspirations, and therefore, the fall in the ratings of
democracy and the rule of law can not indicate
the devaluation of these phenomena, reducing
their role in society. These ratings can only indi-
cate certain changes in the activities of public au-
thorities, which will be assessed by citizens in the
time of the elections. A comparative analysis of
the relationship between good governance, the
rule of law and the public interest in the legal
systems of the Federal Republic of Germany and
Ukraine (states belonging to the continental law
system that are members of the Council of Europe
and subject to the Eropean Court of Human
Rights  jurisdiction)
perception of these phenomena, which is largely

shows differences in
stipulated by the long prevalence of legal
positivism in Ukraine and the lack of established
democratic traditions. Even today in Ukraine the
phenomena described by us are perceived
through the principle of legality, which is
interpreted purely from the standpoint of legal
positivism.

The rule of law as well as democracy and human
rights, are fundamental values of modern society.
That is why public authorities should pay atten-
tion to the indicators of democracy and the rule of
law, which show their decline, and take this into
account in their activities. The Rule of Law Index
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and the Democracy Index should serve as bench-
marks for assessing the fulfillment of human
rights commitments by public authorities. The re-
sults obtained can be the basis for further episte-
mology of the relationship between the rule of
law and the public interest and good governance.
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